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warranties and aver their performance. They are not conditions precedent to his 
right of recovery. 

3. Evidence — Illegal evidence — Wlien harmless error. Although a question asked 
a witness and his answer thereto are illegal and improper, yet if the propounder's 
case has been completely made out without such question and answer, and the 
admission of the answer did not and could not affect the result, it is harmless 
error and the appellate court will not for this cause reverse the judgment of the 
lower court. 

4. Fire Insurance — Over-valuation of property. If the insurer of property is 
only liable for the actual cash value, the amount of the insurance or the value of 
the property is not material. Furthermore, an overvaluation to avoid a policy 
must be intentional and fraudulent and not a fair expression of an honest opinion, 
and the fact that the property is considerably overvalued does not of itself estab- 
lish such fraud on the part of the assured as will avoid the policy. 



Ellett and Others v. McGhee and Others. Decided at Kich- 
mond, March 18, 1897. Buchanan, J : 

1. Venue. — Action by mortgagee against mortgagor or his grantee. A mortgagee 
may sue the mortgagor, or his grantee who has assumed the payment of the mort- 
gage debt, to recover the balance of the mortgage debt after crediting the net pro- 
ceeds of the mortgaged property, in the jurisdiction in which such mortgagor or 
grantee resides, although it be other than that wherein the mortgage was fore- 
closed. 

2. Chancery Practice. — Suit by mortgagee against grantee of mortgagor — 
Limit of recovery — Subrogation — Case at bar. The limit of the amount which a 
mortgagee may recover of the grantee of a mortgagor who has conditionally as- 
sumed the payment of the mortgage debt, is the amount which the mortgagor could 
recover of such grantee if the mortgagor had paid the debt and then sued the 
grantee for it. There being no contract between the mortgagee and such grantee, 
the mortgagee is only entitled, by way of equitable subrogation, to resort to the 
covenant of the grantee with the mortgagor for the payment of the mortgage debt, 
and stands in the mortgagor's shoes and is substituted to his rights and remedies, 
and none other. In the case at bar the covenant to pay the mortgage debt was 
not absolute and unconditional. 



Bolton and Another v. Vellines. — Decided at Richmond, March 

18, 1897.— Keith, P: 

1. Pleading — Action for false imprisonment — Declaration — Sufficiency of. In an 
action for false imprisonment, the declaration need not charge in express terms 
that the imprisonment was "against the will of the plaintiff." It is sufficient if 
it appear that the imprisonment was against his will, and was without collusion 
on his part. And an averment that the plaintiff was charged with an offence, and 
that the prosecution therefor had been abandoned and fully ended, is all that 
is required on the subject of charge and acquittal. 

2. False Imprisonment — Municipal corporation — Power to fine — Imprisonment. 
Unless the power to imprison be plainly given it does not exist ; and when given, 



